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COA tackles first  
impression  
issues under  
deployed  
parents’ law
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In a multi-faceted appeal of custodial responsi-
bility for the daughter and son of a servicemember 
deployed to Africa, the North Carolina Court of Ap-
peals addressed several issues of first impression 
arising from the Uniformed Deployed Parents Cus-
tody and Visitation. 

While the court affirmed the custody order with 
respect to the daughter in its unanimous July 16 
opinion, it remanded in part for the trial court to 
consider the issue of “limited contact” for the son 
with his stepmother, stepsister and half-brother.

Matthew Roybal and Christy Raulli, the parents 
of “Elizabeth” and “Jay” (pseudonyms) never mar-
ried. A trial court entered into a consent order be-
tween them for joint legal and physical custody for 
Elizabeth in 2016. Jay was born a few months later 
and Roybal subsequently married another woman 
(who had a daughter from a previous relationship) 
and had a son with her. A separate order provided 
joint legal and physical custody for Jay. 

In May 2018, Roybal, notified Raulli of his up-
coming deployment, first to Fort Hood, Texas for 
mandatory training and then to Africa for an es-
timated 400 days as part of Operation Enduring 
Freedom – Horn of Africa. Before he left, he filed 
a motion under the UDPCVA seeking caretaking 
and decision-making authority for his wife, alleg-
ing that both Elizabeth and Jay had close and 
substantial relationships with their stepmother, 
stepsister, and half-brother. 
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The trial court held a hearing and de-
nied the motion as to Jay, granting it in 
part by ordering limited contact only for 
Elizabeth. Roybal appealed, but the appel-
late court largely affirmed the order.

“Because both children’s previous cus-
tody orders addressed caretaking author-
ity and decision-making authority in the 
event of Father’s deployment, and the trial 
court did not find that the circumstances 
required modification, the trial court did 
not abuse its discretion in denying Father’s 
motion as to these two aspects of custodial 
responsibility,” Judge Donna Stroud wrote. 

But the prior orders did not address 
“limited contact,” which is a form of visita-
tion specifically authorized under the UDP-
CVA and must be granted to a “nonparent” 
with a “close and substantial relationship” 
with a child unless limited contact is con-
trary to the child’s best interest. While the 
trial court correctly granted limited contact 
to the stepmother as to Elizabeth, it erred 
in its interpretation of Jay’s prior order, 
Stroud wrote. 

“We therefore affirm the trial court’s or-
der in part but remand for the trial court 
to grant limited contact with Jay to Step-
mother unless the court determines that 
she does not have a ‘close and substantial 
relationship’ with Jay or that limited con-
tact would be contrary to his best inter-
ests,” the court said. “We also remand for 

the trial court to recognize Stepmother as a 
party to this action ‘until the grant of limit-
ed contact is terminated.’”

Judicial discretion to change  
authority

As the first appellate court decision to 
address the UDPCVA, the court initially 
determined that it could review a custodial 
responsibility order issued under the stat-
ute and that it had jurisdiction to consider 
the issues on appeal even though all “neces-
sary parties” were not joined to the action. 

While North Carolina law permits only 
parents to bring a claim under the UDPC-
VA, the stepmother would have standing to 
enforce the order, Stroud said, which also 
specifically directed her to participate in 
the visitation schedule for Elizabeth and 
“work together” with Raulli. Prior case law 
has also recognized “de facto parties” in 
custodial actions, the court noted. 

“Therefore, Stepmother was treated as a 
‘de facto’ party based upon the trial court’s 
order granting her limited contact and or-
dering her to take specific actions, and the 
fact that the trial court did not formally 
order her to be added as a party does not 
impair our jurisdiction,” Stroud wrote. 

The court then divided its analysis of 
the order by child. In the case of Eliza-
beth, Stroud said the trial court’s ratio-
nale was clear. 

“Essentially, the trial court examined 
the relationships between Mother, Step-
mother, and all four children; noted the ad-
mirable cooperation between Mother and 
Stepmother; examined the existing provi-
sions of Elizabeth’s Consent Order; and de-
termined that the circumstances required 
no change to the provisions of the order re-
garding caretaking or decision-making, but 
that it would be in Elizabeth’s best interest 
to have limited contact as set out in the or-
der,” Stroud wrote. 

While Roybal argued that the trial court 
had erred in not granting his wife caretak-
ing or decision-making authority, Stroud 
pointed to the discretionary language of the 
statute, which provides courts “may” grant 
such authority. In neither instance did Roy-
bal demonstrate that the trial court abused 
its discretion by not granting either form of 
authority, as its findings “show it carefully 
considered the entire family’s situation and 
tailored the order to address Elizabeth’s 
needs.”

As for Jay, the court again affirmed the 
trial court’s findings on caretaking and de-
cision-making authority. 

“Based upon the trial court’s findings of 
fact, we see no abuse of discretion in the tri-
al court’s determination that circumstances 
did not require modification of the caretak-
ing authority or decision-making authority 
as set forth in Jay’s order,” Stroud wrote. 

Limited contact could prove  
complicated

The court also considered the issue of 
“limited contact,” where a trial court “shall” 
grant limited contact “with a child to a non-
parent who is either a family member of the 
child or an individual with whom the child 
has a close and substantial relationship, un-
less the court finds that the contact would be 
contrary to the best interest of the child.”

Although Roybal argued that the trial 
court had erred by substantially reducing 
the time granted to him by Elizabeth’s con-
sent order, Stroud pointed out that the trial 
court did grant his wife limited contact. 

“Overall, the trial court’s order proper-
ly struck the balance between deference to 
Elizabeth’s Consent Order and the unique 
provisions for ‘limited contact’ with a non-
parent under [the UDCVPA],” Stroud wrote. 
“The order’s findings of fact support its con-
clusions of law, and Father has shown no 
abuse of discretion as to the provisions for 
‘limited contact’ as to Elizabeth.”

The court reached a different conclusion 
with regard to Jay. The trial court’s findings 
did not specifically state whether Jay has a 
“close and substantial” relationship with the 
stepmother or his step and half siblings. 

However, “the overall import of the evi-
dence and findings suggests that he does 
have this type of relationship with Step-
mother,” Stroud said. “The trial court not-
ed that both Mother and Stepmother were 
working together to maintain the relation-
ships among the four children and were 
acting in their best interests. Nothing in the 
trial court’s order suggests that limited con-
tact with Stepmother would be ‘contrary to 
the best interest of’ Jay.”

The court reversed the order as to the de-
nial of limited contact for Jay and remanded 
for a new order addressing the issue. “If the 
trial court determines that Jay does not have 
a ‘close and substantial relationship’ with 
Stepmother or his step and half siblings, or 
if it determines that limited contact would be 
contrary to his best interests, the trial court 
may enter a new order denying Father’s re-
quest for limited contact,” Stroud wrote. 

Alternatively, if the trial court orders 
limited contact on remand, it has the discre-
tion to set the schedule and is not required 
to following either the same schedule as for 
Elizabeth or the terms granted to Roybal in 
Jay’s order.  

The court also opened the door to an ar-
gument for “limited contact” with step or 
half siblings. The official comment to the 
UDPCVA made clear that the possibility 
exists for limited contact to be granted to mi-
nors as well as adults, such as half-siblings 
or step-siblings, Stroud said. 

“This is a whole new area that hasn’t 
been explored,” said Jeremy Todd Brown-
er of Hillsborough, who represented Roy-
bal. “It doesn’t have to be a parent or even 
a non-parent – it could be a girlfriend [of a 
parent], a tutor, another minor or a friend.”

Who fits within this broad range of possi-
bilities will depend on the circumstances of 
the case, Browner said, and could prove chal-
lenging for courts to apply down the road. 

Autumn D. Osbourne of Ellis Family Law 
in Durham represented Raulli. As the first 
appellate court ruling on the UDPCVA, the 
decision provides helpful guidance for family 
law attorneys, she said, although many is-
sues have yet to be addressed by the courts.  

“My advice in dealing with [the UDP-
CVA]: read the statute as a whole and not 
piecemeal,” she suggested, noting that dif-
ferent parts of the statute applied to the two 
children in the case. “The court really looked 
to how the language of the statute worked 
as a whole, and even considered the com-
ments.”

The 47-page decision is Roybal v. Raul-
li (Lawyers Weekly No. 011-186-19). The 
full text of the opinion is available online at 
nclawyersweekly.com.


